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—CONFHDENFAL——

The Director of Central Intelligence
Washirgton, D.C. 20505

National Intelligence Council

NIC 04132-87
5 October 1987

MEMORANDUM FOR THE RECORD
SUBJECT: EPC Meeting, 5 October, on Canada Free Trade Agreement

1. The Council reviewed elements of the agreed free trade agreement
with Canada. A1l believed the package was a "good deal" for the United
States. Indeed, Bruce Smart asked why the Canadians signed the agreement.

2. Baker said there was some constitutional question about elements of
the agreement--presumably dispute settlement. Arthur Culvahouse said he
believed the constitutional issues could be resolved with minor language
changes. v

3. The attached summary and initialled agreement should not be copied

or distributed further.

Deane H. Hoffmann

Attachments: r
A. Summary
B. Initialled agreement

cc: D/DCI Exec Staff (w/atts)
D/EURA éw/atts;
AD/OGI (w/atts

CL BY SIGNER
DECL OADR

—GCONFIDENTIAL—

b-509-/R
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Executive Registry

THE WHITE HOUSE ! 87-4481x
WASHINGTON

CABINET AFFAIRS STAFFING MEMORANDUM

Date: Oct. 5, 1987 Number: 490,699 DueBy:

Subject: Economic Policy Council Meeting -- Monday, October 5, 1987

—-- Roosevelt Room -- 2:00 p.m.
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REMARKS: The Economic Policy Council will meet on Monday, October 5, 1987
at 2:00 p.m. in the Roosevelt Room. . The agenda and
background materials are attached for your review.

RETURN TO:
Z{Nancy J. Risque [JAssociate Director
Cabinet Secretary Office of Cabinet Affairs
456-2823 456-2800
(Ground Floor, West Wing) (Room 235, OEOB)

Declassified in Part - Sanitized Copy Approved for Release 2012/02/28 : CIA-RDP89B00224R000602040005-0



Declassified in Part - Sanitized Copy Approved for Release 2012/02/28 : CIA-RDP89B00224R000602040005-0

THE WHITE HOUSE
WASHINGTON

October 5, 1987

MEMORANDUM FOR THE ECONOMIC POLICY COUNCIL
FROM: EUGENE J. MCALLISTER Ex/f

SUBJECT: Agenda and Paper for the October 5 Meeting

The agenda and paper for the October 5 meeting of the Economic
Policy Council are attached. The meeting is scheduled for 2:00
p.m. in the Roosevelt Room.

The single agenda item will be a discussion of the Free Trade

Agreement with Canada negotiated over the weekend. A summary of
the agreement is attached.

attachment
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ECONOMIC POLICY COUNCIL

October 5, 1987

2:00 p.m.

Roosevelt Room

.AGENDA

1. Free Trade Agreement with Canada
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OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE
EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON
20508

October 4, 1987
SUMMARY OF THE AGREEMENT

TARIFFS

The primary objective of the FTA is the eventual elimination of
tariff and non-tariff trade barriers. The agreement will eliminate
bilateral tariffs within 10 years, beginning January 1, 1989.
Products have been assigned to one of three categories for
purposes of eliminating duties: (1) immediate, (2) five-years (20
percent per year), and (3) ten-years (10 percent per year). In
addition, an accelerator clause is included which will permit
industries to request faster tariff staging on commodities,
subject to mutual agreement on each side of the border.

AGRICULTURE

In a period of increasing protectionist pressure, the two countries
have been able to agree to a number of liberalizing policies for
agricultural trade. The two sides have agreed to a comprehensive
package that will eliminate all agricultural tariffs within 10
years. The agreement provides more access to the Canadian market
for U.S. horticultural products; conditionally eliminates the
Canadian import licenses for U.S. wheat, barley, oats and grain
products; and liberalizes the Canadian import quotas for poultry,
poultry products and eggs. Also, the agreement removes the
Canadian transportation subsidies that are paid under the Western
Grain Transportation Act for products moving through western
Canadian ports to U.S. markets. The two countries will exempt
each other from their respective meat import laws. Both sides
agreed that their primary goal with respect to agricultural
subsidies is to achieve, on a global basis, the elimination of
all subsidies which distort agricultural trade and agreed to work
together to achieve this goal, including working together through
the negotiations of the Uruguay Round.

ALCOHOLIC BEVERAGES

U.S. wine and distilled spirits industries have been restricted
in access to the Canadian market because of Canada's discriminatory
practices affecting the pricing, distribution and sale of these
products. Under this agreement U.S. producers will be able to
compete in the Canadian market on a more equal footing. In
particular, Canada's discriminatory pricing system will be phased
out to eliminate the protectionist aspect. U.S. producers will
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—~
2150 gain inocressed access to the distribution and marketillg
networks. . ~
T ENERGY -

Free and open energy trade is an essential component of the FTA '
because it enhances the energy security and increases the industrial
competitiveness of both ocountries. There is broad agreement to

assure the freest possible bhilateral trade in energy, including
nondiscriminatory access for the United States to Canadian energy
supplies and secure market access for Canadian energy exports to

the United States, based on several provisions.

Both sides have agreed to prohibit restrictions on imports or
exports, including quantitative restrictions, taxes, minimum
import or export price requirements or any other equivalent
measure, subject to very limited exceptions. They will consult
on energy regulatory actions which would directly result in
discrimination inconsistent with the principles of the FTA.

With respect to existing measures, Canada has agreed to eliminate
several practices which discriminate against energy exports to
the U.S., and the U.S. has agreed to eliminate various import
restrictions and to allow Canada access to o0il from Alaska’'s
North Slope, subject to certain conditions.

AUTOMOTIVE INDUSTRY

To enhance and strengthen the competitiveness of the North
American automobile industry -- representing over one-third and
$§46 billion of our bilateral trade -- the agreement provides for:

o the immediate elimination of Canada’'s export based duty
remission program (tariff subsidies linked to export performance
and/or local production) and the phased elimination of local
production based schemes, all of which distort trade and
investment patterns;

o the elimination of all tariffs over 8-10 years;
) the elimination of the Canadian embargo on used CarTs;

o a nev 50 percent North American (U.S. and Canada) rule of
origin based on direct cost of manufacturing, to stimulate
increased use of U.S. and Canadian automotive parts and
materials; and

o) retention of Auto Pact benefits for current participants
only (mainly Chrysler, Ford and General Motors), to ensure
that no new firms may receive Pact or Pact-like benefits,
such as duty free access to parts or vehicles from Third
countries.

The agreement also provides for creation of a Blue Ribbon Panel

to assess the state of the North American automotive industry and
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to propose public policy measures and private initiatives to
improve 1ts competitiveness in domestic and foreign markets.

SERVICES

It is important to assure that an FTA provides an open, competitive
market for trade in services &s well as trade in goods. The
agreement establishes the very first international understanding
0t a comprehensive nature over the services industries under
wvhich each side will provide treatment to each other‘'s ocitizens
that is no less favorable than that granted to its own citizens
with respect to all new measures affecting services. It provides
the right of establishment, the right to cross-border sales,
disciplines on public monopolies and a binding dispute settlement
mechanism. Inaddition, the agreement provides separate undertakings
covering enhanced telecommunications and computer services,
tourism, and architects, as well as an annex clarifying the Code’'s
specific applicability to the transportation sectors. The
provision of basic telecommunications servioces; such as 1ong
distance telephone services, is not covered by the FTA.

STAT
FINANCIAL BERVICES

With the growing interdependence of the inte

liberalization and internationalization of financial markets have
become an important commercial issue. Under the agreement, both
nations undertaie to &liminate discrimination and improve access
and competitive opportunities for financial institutions of the
other party consistent with prudential and regulatory requirements.

INVESTMENT

An open investment climate is an important element of a free
trade arrangement to prevent trade distortions and protect the
interests of U.8. investors. Under this agreement, investments
will be granted national treatment, with limited grandfathering
of existing restrictions by both countries. Under this agreement,
Canada commits to make permanent its recent policy of not screening
new business investments and it agrees to reduce screening of
direct acquisitions significantly. Soreening of indirect
acquisitions, forced divestitures, and imposition of minimum
Canadian equity requirements all will cease. The agreement
achieves major progress in ending the imposition, of performance
requirements on U.8. investors and on third-country investors
vhen U.S8. trade interests would be affeoted. It provides for
fair standards for expropriation and oompensation as well as for
free transfers of profits and other remittances.

INTELLECTUAL PROPERTY
Protection of intellectual property is a major necessity in
modern economies where creativity and inventiveness advances

industrial, social and cultural development. The two sides
already provide strong protection in most areas of intellectual
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property. The two sides agreed to resolve long standing trade
irritants in broadcasting (Canada will protect satellite re-
transmissions) and to make progress towards establishing adequate
and effective protection of pharmaceuticals in Canada by 1iberalizing
compulsory licensing provisions. The parties will work to make
their laws more fully oompatible and will pursue vigorously
efforts in the Uruguay Round of multilateral trade negotiations
to strengthen and update rules on protection of intellectual
property.

CULTURE

The U.5. recognizes the importance to Canada of maintaining its
cultural identity. At the same time however, the U.S5. wants to
ensure that Canadian ocultural policies do not constitute a
discriminatory and unnecessary barrier to U.S. trade. Recognizing
Canadian sensitivities, the U.S. has agreed that certain cultural
areas are not subject to the specifioc provisions of the agreement.
For its part, Canada has agreed that cultural measures it takes
will not impair the benefits the U.S5. would otherwise expect from
the provisions of the agreement. In addition, Canada has agreed
to alter a number of practices that discriminate against the U.S.

including differential postal rates for U.S. periodicals
elimination of tariffs on printed material and recording
STAT

// CUSTOMS /J
Elimination of tariffs in an FTA creates the potential fo

products of third countries to be shipped through one of the FTA
parties, with little or no processing performed there, to avoid
the tariffs of the other FTA party. The agreement provides rules
of origin which will prevent such products from obtaining the
benefits of FPTA tariff elimination. Both sides also agreed to
other provisions to ensure that duty drawback, foreign trade
zones duty walvers, and other such programs are not used as a
conduit for third countries to avoid U.S. tariffs. 1In addition,
the U.5. custom’'s user fee will be phased out for Canada.

GOVERNMENT PROCUREMENT

Restriotive buying practices of national governments can distort
trade flows. Under the agreement, the U.S. and Canada will
6liminate many "buy national®” restrictions by° lowering from
$171,000 to $25,000 the threshold at which open and competitive
procedures, as set out by the GATT Government Procurement Code,
must be followed. When the FTA is implemented, all proocurements
over $25,000 made by entities covered by the Code will be open to
gupfliers of Canadian and U.S. products on a non-discoriminatory
asis.

PERSONNEL MOVEMENTS

The special trading relationship created by the FTA made it
desirable to establish clear procedures to facilitate temporary
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entry for business travellers. Both countries have agreed to ensure
easier border crossing for such persons, including both traders
and investors. The agreement also includes special procedures
for frequent travellers and those needing to stay for protracted
periods, while ensuring border security and protecting indigeno
labor and permanent employment. STAT

GENERAL ELIMINATION OF IMPORT AND EXPORT RESTRICTIONS

Quantitative restrictions and other similar restriotions often
distort trade flows. The elimination of such barriers is essential
to an effective FTA. The U.S. and Canada have agreed to remove 1
immediately, or by a timetable, virtually all existing import and
export restrictions to trade, and both countries have agreed not
to enter into any new import or export restrictions except in
accordance with the GATT, or as otherwise permitted im the.—
FTA.

STANDARDS STAT

In an FTA, rules are necessary to prevent product standards from
being used as a barrier to trade. The agreement allows for standards
and regulations, and establishes mechanisms to ensure that these
measures do not operate to exclude goods of the other party. The
agreement looks to harmonize federal standards-related measures
in both countries. Further, product testing facilities and
certification bodies need not be located in the other country in
order. to receive accreditation there. Also agreed was a procedure
to resolve longstanding issues related to plywood product standards.

IMPORT SAFEGUARDS

U.S. law and GATT rules allow measures to temporarily "safeguard”
industries injured by import competition. The FTA establishes
special rules that preserve the objectives of the FTA without
unduly diminishing the rights of U.S. workers and industries to
obtain import relief. If FTA duty reductions cause injury, the
pre-agreement duty (or ourrent MFN rate) may be reinstated.
Section 201 import relief will still be available to industries
injured by global imports except that each side will exclude the
other from such other global safeguard actions unless its imports
are substantial and are found to "contribute importantly" to the
injury. However, if excluded initially, a subsequent import surge
could lead to inclusion.

DISPUTE SETTLEMENT

A mechanism by which both countries can settle disputes 1s
central to an FTA. The agreement sets up a strong and expeditious
dispute settlement mechanism. Disputes not resolved in consultations
will be automatically referred to arbitration panels, composed of
neutral, independent experts in the particular matter under
dispute. In all but the most exceptional ocircumstences, the
parties will agree on a settlement based on the panel
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recommendations. A party taking action inconsistent with the
panel recommendation or other agreed solution will have to
justify . its action and will risk countermeasures by the other
party. :

SUBSIDIES AND DUMPING

The treatment of unfair trade remedies was one Of the most
sensitive and contentious issues in the negotiations. Both
parties have agreed to retain existing national laws and procedures
dealing with subsidies and dumping. The U.S. anti-dumping law

-- defined as U.S. statutes, legislative history, regulations,
administrative practice, and court decisions -- will remain
intact and unchanged. Hence, U.S. petitioners will retain all
their rights under existing U.S. law, just as Canadian industries
will keep their rights under Canadian lawv.

Both parties agreed, however, that national antidumping and
countervailing duty decisions may be appealed to bi-national
dispute settlement penels. These panels will be selected from
rosters of fair and impartial Canadian and American experts. The
dispute settlement procedure will replace review by the courts.
The panels will review decisions by U.§. and Canadian authorities
to ensure that the laws of each country have been faithfully and
correctly applied. The panels will apply existing standards of
judicial review in the law of the importing country. Accordingly,
in the United States, decisions of the Commerce Department and the
ITC can be overturned only if they are not supported by substantial
evidence or are otherwise not in accordance with U.S. law.
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OBJECTIVES

The objectives of this Agreement, as elaborated more specifically in
the provisions of this Agreement, are to: '

(a) eliminate barriers to trade in goods and services between the
territories of the Parties;

(b) facilitate conditions of fair competition within the Free Trade
Area;

(c) significantly expand liberalization of conditions for investment
within the Free Trade Area;

(d) establish effective procedures for the joint administration of the
Agreement and the resolution of disputes;

(e) lay the foundation for further bilateral and multilateral
cooperation to expand and enhance the benefits of the
Agreement.

»a
SN ‘ | %/'0/“
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U.S.-CANADA FREE TRADE AGREEMENT
Elements of the Agreement

AGRICULTURE

Canada and the United States have agreed to eliminate all agricul-
tural tariffs within 10 years. With respect to fresh fruits and
vegetables, a conditional snapback to the MFN rate of duty would
be allowed for 20 years.

The United States has agreed to exempt from quantitative restrictions
imports from Canada of sweetener-containing products having 10
percent or less sweetener by dry weight.

Canada has agreed to eliminate import licenses for wheat, barley,
oats and products thereof, as soon as the support levels for
these products in both countries are equivalent, determined on the
basis of a technical calculation. For oats and barley, this
would likely be upon entry into force of the Agreement.

The Parties have agreed not to impose or reimpose any quanti-
tative restrictions on grain and grain products so long as there
are no significant changes in the grain support prograns in each
country that would lead to a-significant change in imports from the
other Party.

Canada has agreed to eliminate its Western Grain Transportation
Act subsidies on agricultural products shipped to the United States
through Western Canadian ports. This will affect primarily Canadian
exports of millfeeds and rapeseed meal to the U.S. Pacific Northwest.

Canada has agreed to increase its global import quotas for
poultry, eggs and products thereof to the annual average level of
actual shipments .during the past 5 years.

The Parties have agreed to exempt each other from import restrictions
imposed under their respective meat import laws.

The Parties have agreed not to use direct export subsidies on
agricultural products shipped to each other.

Each Party has agreed to take into account the export interests
of the other Party in the use of any export subsidy on agricultural
goods exported to third countries, recognizing that such subsidies
may have prejudicial effects on the export interests of the other
Party.

tolr | €7 W/é
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The Parties have agreed that their primary goal with respect to
agricultural subsidies ijs to achieve, on a global basis, the
eliminatibn of all subsidies which distort agricultural trade and
agree to work together to achieve this goal, including through
multilateral trade negotiations such as the Uruguay Round.

The Parties have agreed to minimize technical barriers on
agricultural, food and beverage goods. This involves both
countries' regulatory authorities cooperating to reduce technical
differences which interfere with trade, while still protecting
human, animal and plant health.

The Parties have agreed to consult semi-annually on agricultural
issues. The Parties have also agreed to consult on agricultural
issues at such other times as mutually agreed.

The Parties retain their GATT rights with respect to issues not
otherwise provided for in this Agreement.

i M-
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WINE AND DISTILLED SPIRITS
Coverage |

This chapter of the Agreement will apply to the internal sale and
distribution of wine and wine-containing beverages, and distilled
spirits and distilled spirits-containing beverages. It will not apply to
beer or malt-containing beverages. ‘

Listing Pract

The Parties will grant immediate national treatment for listings on
products covered by this chagter. Listing measures will be non-
discriminatory, transparent, based on normal commercial
considerations, and will not create disguised barriers to trade. All
listing criteria shall be published and generally available to the public.
There shall be an administrative appeal process for listing decisions.
Automatic listing practices for the British Columbia estate wineries
existing on October 4, 1987, meeting the current local content rule and
producing less than 30,000 gallons annually are grandfathered.

2.. 2'.

Where the distributor is a public entity, ihe enlity may charge
producers the actual cost of service differential for product imported
from the other Party. The differential which may be charged for
imported product may only reflect the audited difference between the
cost of service for the imported product which exceeds the cost of
service for domestic product.

For wine, 25% of the differential in markup between the product of
Canada and the United States will be eliminated at the beginning of the
first year, 25% at the beginning of the second year, and the remaining
will be phased out in equal steps over the following five years. Cost of
service differentials will be permitted as defined above.

All discriminatory markups on distilled spirits will be eliminated

immediately. Cost of service differentials will be permitted as define
above. % % Z

ofs & .
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All other discriminatory pricing measures will be eliminated
immediately

Distribution Practi

The Parties will immediately provide national treatment for
distribution systems and practices for products covered by this chapter
with the following exceptions:

(1) on premise sale of goods covered by this chapter produced on
the premises of the distillery or the winery will be permitted.

(2) private wine store outlets existing on October 4, 1987 in
Ontario and British Columbia will be grandfathered.

Province of Quebec requirements for in-province bottling of product

sold in grocery stores are recognized as being consistent with national
treatment.

B] !- B. .

The blending requirement relating to the importation in bulk of
distilled spirits for purposes of bottling in Canada will be eliminated.

Consultation

The Parties shall, upon Tequest, consult regarding measures pertaining
to this chapter.

Distinctive Prod

Bourbon Whiskey will be recognized as a distinctive product of the
United States, and Canadian Whiskey will be recognized as a

distinctive product of Canada. %
> P \«
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UTOMO RA

The Parti.es have agreed to:

o eliminate original equipment tariffs over 10 Yyears,
eliminate tariffs on tires over 10 years, and eliminate
aftermarket parts tariffs over 5 years;

o phase-out the embargo on the import of used cars into
Canada over 5 years;

° terminate duty waivers linked to exports to the other
’ party upon implementation of the agreement;

° not grant other automotive duty waivers and not expand
existing arrangements; and

[ change duty drawback and Foreign Trade Zones consistent
with the general provisions of the Agreement.

Canada has agreed to terminate production based duty waivers by
1996 or according to the schedules negotiated between the companies
concerned and the Government of Canada, whichever is sooner.

Canada has agreed that no additional companies producing vehicles
in Canada may qualify as eligible manufacturers under provisions
similar to those in the Auto Pact. The United States undertakes
not to introduce comparable programs without consultations.

The parties have agreed to apply a new rule of origin for vehicles
traded under the provisions of the FTA Agreement based on 50
percent of direct cost of manufacturing.

The parties recognize the continued importance of automotive
trade and production for the respective economies of the two
countries and the need to ensure that the industry in both
countries should prosper in the future. As the worldwide industry
is evolving very rapidly, the two Governments have agreed to
establish a Blue Ribbon Panel to assess the state of the North
American industry and to propose public policy measures and
private initiatives to improve its competitiveness in domestic
and foreign markets. The Governments of the United States and
canada also agreed to cooperate in the Uruguay Round'of multilateral
trade negotiations to create new export opportunities for North
American automotive products. .
Canada and the United States each shall endeavor to administer
the Auto Pact in the best interests of employment and production
in both countries.

Wem Cas
10/3/87 - lo/3/ 87
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1. Cultural industries as defined in Annex A are exempt from the
provisions of this agreement.

2. Notwithstanding any other provision of this agreement, a
party may take measures of equivalent commercial effect in
response to actions that would have been inconsistent with
this Agreement but for paragraph 1.

Annex A - Cultural Industries

“cultural industry'" means an enterprise engaged in any of the
following activities:

a) the publication, distribution, or sale of books,
magazines, periodicals, or newspapers in print
or machine readable form but not including the
sule activity of printing or typesetting any
of the f[oregoing;

b) the production, distribution, sale or exhibition
of film or video recordings;

c) the production, distribution, sale or exhibition
of audio or video music recordings;

d) the publication, distribution, sale of music in
print or machine readable form; or

e) radiocommunication in which the tran;missions are
intended for direct reception by the general public,
including all radio, television and cable television
broadcasting undertakings and all satellite

programming and broadcast network services.
t
LR , \
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U.S,-CANADA FREE TRADE AGREEMENT
Elements of the Aareement

CUSTOMS

The rule of origin for eligibility for tariff treatment under the
Agreement for articles incorporating non-party materials will be
based on specified changes in tariff classification under the
Harmonized System. Articles imported under one tariff classification
must be sufficiently processed in the importing country to be
classified on importation into the other Party in another tariff
classification. Precise rules, by tariff line, specify the necessary
change. Certain imported articles are also required to incur a
specified percentage of their manufacturing costs in one or both
of the Parties. These rules may be amended by consent of both
Parties in light of their consultations with industry.

Apparel made from third-country fabric above a specified level
(with a sublevel for apparel made from third-country wool) will be
subject to the MFN tariff. Apparel made from fabric formed in one
of the Parties shall receive the Agreement's tariff treatment.

Duty drawback (other than on goods exported in the same condition
in which they were imported) for bilateral trade will end five
years after implementution of the Agreement. At that time duty
drawback may be extended as mutually agreed. The Parties have
agreed to an indefinite extension for citrus products and for
apparel made from third-country fabric and subject to the MFN tariff.

Five years after implementation, goods produced under programs
that confer benefits similar to duty drawback (e.g., Canada's inward
processing program, U.S. Foreign Trade Zones) and exported to the
other Party shall be treated for duty purposes, upon exportation,
as if they were entered for consumption in the producing country.
This means, in the case of U.S. Foreign Trade Zones, that goods
made from third-country components in a zone will be subject to
duty on the value of those third-country components at either the
finished-good or the component tariff rate.

Except for duty waivers applying to the autopotive industry
(handled separately), existing duty waivers linked to performance
requirements will end within ten years of implementation of the
Agreement, and no new duty waivers linked to performance requirements
will be entered into after June 30, 1988, or the date Congress
ratifies the Agreement, whichever is later.

When a Party grants a company-specific duty waiver to a designated
firm or individual, it will, if the waiver hurts the commercial
interests of the other Party, either make the duty waiver generally
available or end it. This provision is intended to ensure that
company-specific duty waivers are not used in a_manner that
distorts trade and investment. K
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Customs user fees assessed on merchandise of the other Party will
be phased out within five years of implementation.

Importers will base their claims for tariff treatment under the
Agreement on a written declaration from the exporter that the good
being imported meets the rule of origin of the Agreement. Upon
request, exporters will be required to supply this written declaration
to the Customs Administration in the country of exportation.
False declarations by either the exporter or the importer will be
subject to penalties imposed by their respective governments. Z
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'in Antidumping and Countervailing Duty Cases
Elements of the Agreement

In principle, the two Parties have agreed on the following provisions
to address trade remedies and dispute settlement:

A. Domestic Antidumpi 1C iling duty Law

s The investigating authorities of each Party shall continue to enforce
.domestic antidumping and countervailing duty laws within their
jurisdiction.

« The free trade agreement shall provide that each Party reserves fully
its right to change its domestic antidumping and countervailing
duty laws, provided that:

° no future changes in such laws can be applied to the other Party
unless it is so specified in the legislation;

it notified such proposed changes to the other Party and entered
into prior consultations with the other Party upon request;

it makes only changes applicable to the other Party which are
consistent with the GATT Antidumping Code and Subsidies
Code, and with the object and purpose of the free trade
agreement including the object and purpose of these dispute
settlement provisions. The object and purpose is to establish fair
and predictable conditions for the progressive liberalization of
trade between the two countries while maintaining effective
disciplines on unfair trade practices, such object and purpose to
be ascertained from the provisions of the free trade agreement,
its preamble and objectives and the practices of the Patties.
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« A panel may issue declaratory opinions with respect to changes by a
Party to its anti-dumping or countervailing duty statutes after entry
into force of the FTA with respect o«

i) their consistency with the GATT Antidumping Code and
Subsidies Code, and with the objects and purpose of the free
trade agreement including the objects and purpose of the dispute
settlement provisions; and

ii) whether it has the effect of overturning a prior decision of a
binational dispute settlement panel.

In the event the panel recommends modifications to the changes in the
anti-dumping or countervailing duty statutes, this action will:

(a) trigger compulsory consultation for 90 days;

(b) during which period the parties will seek a mutually agreable
solution which may include seeking remedial legislation, and

(c) in the event such legislation is not introduced and enacted into
law within 9 months, and no other agreement is reached the
other party may: '

(i) take comparable legislative or equivalent executive
action, or

(ii) terminate the agreement with 60-days notice.

C. Binational Pane] Process

« A new binational panel would replace judicial review in both the
U.S. and Canada. ’

o At either party's request, this panel would review, based upon the
administrative record, final AD/CVD orders to determine if an
investigating authority of either party made a décision not in
accordance with its lawg (including statutes, legislative history,
regulations, administrative practice and judicial precedent). In
such review, the binational panel would apply the appropriate
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party whose final AD/CVD order was chauengea.

The panel would be a terr;porary, ad hoc body selected from a
roster of possible panelists as specified in detail in the attachment at
tab one.

The Parties would agree on procedures for resort to and decisions
of such a panel, as specified in detail in the attachment at tab two.

« The decision of a panel shall be binding on the Parties and their

investigating authorities. The panel may uphold or remand the
decision to the relevant investigating authority for action not
inconsistent with such decision.

D.  Aoplication of this

o This arrangement shall be in effect for five years pending the

development of a substitute system of laws in both countries for
antidumping and countervailing duties. If no such system of laws is
agreed and implemented at the end of five years, the present
arrangement is extended for a further two years. Failure to agree
to implement a new regime at the end of the two-year extension,
shall allow either Party to terminate the agreement on six-month
notice.

Both Parties agree to establish a Working Group to develop a
substitute regime and report back as soon as possible. The Parties
shall use their best efforts to develop and implement the substitute
regime within the agreed time limit. :

This arrangement would apply only prospectively, after entry into
force of the free-trade agreement, to:

° antidumping and countervailing duty investigations in which a
fina] determination of injury to the domestic industry is made by
the relevant investigating authority after January 1, 1989; and

o Administrative reviews of antidumping and countervailing duty
orders or suspension agreementsin which a final decision
regarding the results of such review is made by the relevant
investigating authority after January 1, 1989.
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BINATIONAL PANELS

A panel for this purpose would consist of five members, two appointed
by each party from an agreed roster of panelists in consultation with the
other party. The fifth panelist would be selected by agreement of both
parties; in the event that the parties were unable to agree within ___
days, the fifth panelist would be selected by agreement among the other
four panelists. If a fifth panelist still has not been selected by this
procedure, the fifth panelist shall be chosen by lot from the roster.

In the selection of panelists, each party would be permitted to exercise

preemptory strikes, disqualifying from appointment to the panel
up to __ candidates proposed by the other party.

Prior to the entry into force of the FTA, the parties would agree on a
roster of __ possible panelists composed equally of candidates
suggested by one party and candidates suggested by the other party.
The parties would consult concerning their respective candidates for
the roster. The parties would normally form panels drawn from the
roster, but would not be compelled to do so exclusively.

13
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Tab 2
PANEL PROCEDURES

o when the investigating authorities of one government have
made preliminary determinations regarding both injury and
sales at less than fair value or subsidies, the other
government may provide notice of its intention to resort to
a panel ruling to the first government. At that time, the
two governments would name panelists and make necessary
arrangements with those panelists.

o The procedures for resort to a panel at the conclusion of an
AD or CVD case (i.e. at the time an order is issued) would be
as follows:

-- 30 days for the complaining party to file its complaint.

-- 30 days for designation of the administrative record and
its filing with the panel.

-- 60 days for complainant to file its brief.
-- 60 days for respondent to file its brief.
-- 15 days for each party to file reply briefs.

-- 15-30 days for the panel to convene to hear oral argument
by each party.

-- 90 days for the panel to issue its decision.

-~ the investigating authority concerned would take action
not inconsistent with the decision of the panel, within time
limits set by the panel taking into account the complexity
and difficulty of such action (e.d., whether the investigating

authority needs to obtain new factual information to take
such action).

14
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ENERGY

There is broad agreement to assure the freest possible bilateral
trade in energy, including nondiscriminatory access for the United
States to Canadian energy supplies and secure market access for
Canadian energy exports to the United States.

Both sides have agreed to prohibit restrictions on imports or
exports, including quantitative restrictions, taxes, minimum
import or export price requirements or any other equivalent
measure, subject to very limited exceptions: (1) short supply or
prevention of exhaustion of a finite energy resource, but only if
the exporting Party provides proportional access to the diminished
supply and does not otherwise discriminate on price; or (2)
national security, to supply military establishment or critical
defense contracts, respond to a situation of armed conflict,
prevent nuclear proliferation or respond to direct threats to
supply of nuclear materials for defense purposes.

Parties will consult on energy regulatory actions which could
directly result in discrimination inconsistent with the principles
of the Agreement.

with respect to existing measures, Canada has agreed to: (1)
limit the application of its "surplus test" for energy exports to
a monitoring function, with any possible future restriction
subject to the proportionality and nondiscriminatory pricing
conditions above; (2) eliminate its requirement that uranium
exports be upgraded to the maximum extent possible in Canada prior
to export; and (3) eliminate a discriminatory price test on
electricity exports. The United States has agreed to: (1) eliminate
the legislative restriction on enrichment of Canadian uranium; and
(2) allow exports of Alaskan oil to Canada, up to 50 thousand
barrels per day on an annual average basis, subject to a condition
that such oil be transported from Alaska in U.S. flag vessels

Both sides have agreed to: (1) support continuing Bonneville Power-
B.C. Hydro negotiations, encouraging parties to work out their
differences consistent with the objectives and principles of the
Agreement; and (2) allow existing or future incentives for oil and
gas exploration, development and related activities in order to
maintain the reserve base for these energy resources.

774
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GOVERNMENT PROCUREMENT

The United States and Canada have agreed to eliminate buy national
restrictions on procurements of covered goods by Code-covered
entities. below the threshold of the Government Procurement Code
(the Code).

Under the text of the agreement, the procedures used for these
purchases will build on the open and competitive principles and
procedures of the Code. In addition, the text of the agreement
improves upon Code procedures by establishing a common rule of
origin, establishing an effective challenge system for all potential

- suppliers, and improving transparency, particularly for procurements
which are single-tendered.

When the Agreement is implemented, the procurement obligations of
the Code will be extended to cover procurements over an administrative
threshold of US $25,000 in each country. These procurements will
be open to suppliers of Canadian and/or U.S. products on a nondis-
criminatory basis. The value of procurement opportunities to be
opened by this agreement is estimated at approximately three
billion U.S. dollars of U.S. procurement and about one-half
billion (U.S.) dollars of Canadian procurements.

The Parties have agreed that, not later than one Yyear after the
renegotiation of the Code, the Parties shall undertake further
negotiations to improve and expand the Chapter.

$H | N\}ﬁ{,} | 19§t
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INVESTMENT

The Parties agree to provide each other's investors national
treatment with respect to the establishment of new businesses, the
acquisition of existing businesses, and the conduct, operation and
sale of established businesses. More specifically, the Agreement
binds the Parties not to adopt policies requiring minimum levels of
equity holdings by their nationals in domestic firms controlled by
investors of the other Party, or requiring forced divestiture. It
also provides for fair standards for expropriation and compensation,
as well as for free transfers of profits and other remittances
subject only to a standard balance of payments clause.

The Agreement provides that the Parties will not impose export,
local content, local sourcing, or import-substitution requirements
on each others' investors, and will not place such requirements on
third-country investors when any significant impact on U.S.-
Canadian trade could result.

The Parties agree that all existing laws, regulations, and published
policies and practices not in conformity with any of the obligations
described above shall be grandfathered.

The Agreement defines the parameters under which Canada will
continue to review U.S. investment in Canada. The Parties agree
that the gross asset threshold for the review by Canada of a
direct acquisition by a U.S. investor of a Canadian firm shall be
as follows: ’

on the date of the implementation of the

Agreement ‘ cdn$ 25 million
1st anniversary of such date cdn$ 50 million
2nd anniversary of such date Ccdn$ 100 million
3rd anniversary of such date Cdn$ 150 million
4th anniversary of such date forward Ccdn$ 150 million in

constant 3rd
anpiversary year
ddllars

The Parties further agree that the gross asset threshold for the
review of an indirect acquisition by a U.S. investor of a Canadian
firm shall be as follows:

on the date of implementation of the
Agreement cdn$ 100 million

ist anniversary of such date cdn$ -250 million

W AS.
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2nd anniversary of such date cany dSuUu miilion
3rd anniversary of such date no review
forward

Canada also agrees that the thresholds described above will apply
to the acquisition by third country investors of Canadian firms
controlled by U.S. investors. '

The Parties agree that cultural industries are excluded from the
investment chapter. However, Canada undertakes that in the event
that it requires the divestiture to Canadians of a U.S.-controlled
business in a cultural industry as part of the review of an
indirect acquisition of such a business, Canada will offer to
purchase the business at fair open market value, as determined by
an independent, impartial assessment.

All commitments and practices flowing from this Chapter, other
than decisions of Canada pursuant to its reviews of investment,
will be subject to the Agreement's dispute settlement mechanism.
Investors will have the right of access to U.S. and Canadian

courts, and may ask their Governments to seek redress on their
behalf through the dispute settlement mechanism.

7/')// % RS
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QUANTITATIVE RESTRICTIONS

Both Parties have agreed they will not maintain or introduce import
or export restrictions except in accordance with the GATT, or as
modified by the Agreement. Concerning imports, exceptions to this
rule will only be allowed for traditional GATT Article XX reasons,
such as health and safety. With respect to exports, short supply
and conservation measures may be taken, but they must provide for
the sharing of the resource with the other Party and they may not
create price discrimination by other means. The agreement also
contains a commitment to cooperate on the implementation of export
controls (for short supply and conservation purposes only) to
prevent diversion to third parties.

All existing quantitative restrictionswill be el iminated, immediately
or by an agreed timetable, or will be grandfathered under the
Agreement. These actions include: a phase-out of the Canadian
embargo on used avtomobiles between 1/1/89 and 1/1/93; elimination
of the Canadian embargo on used aircraft upon entry into force of
the Agreement; elimination of the U.S. embargo on lottery materials
on 1/1/93; and retention of the U.S. and Canadian log export
restraints and U.S. Jones Act provisions under General Exceptions
to the Agreenenti.

e
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SAFEGUARDS

The Parties have agreed to a two track system for future emergency
measures to remedy serious injury caused by imports -- a bilateral
track to. deal with serious injury from imports resulting from the
elimination and reduction of duties under the Agreement, and a
global track to address serious injury under GATT Article XIX.

Under the bilateral track during the transition period, when imports
from the other Party alone constitute a substantial cause of serious
injury, the importing Party may suspend the reduction of any duty,
increase the duty to the lower of the current MFN rate or pre-
Agreement levels or to corresponding pre-Agreement seasonal rates.
Actions are limited to a period of three years, may only be taken
once for any particular good, and except by mutual consent, shall
not have effect beyond the transition period. Mutually agreed
compensation shall be provided to the exporting party, or that
party may take action of equivalent effect.

Under the global track the Parties retain their Article XIX rights
except that a Party shall exclude the other Party from the scope of
an Article XIX action unless imports from that Party are substantial
and are contributing importantly to the serious injury or threat
thereof caused by imports. When a Party is excluded from an Article
XIX action, that Party may subsequently be included in the action
in the event of a surge in imports of such goods from that Party which
undermines the effectivenuss of the action. In the event of emergency
measures against imports from the other Party, the action may not
restrict the iuports below the trend of imports over a reasonable
recent base period with allowance for growth.

Agreed dispute settlement provisions will apply post facto on
whether the conditions for taking safeguard action under the Agreement
are met, whether the action taken is consistent with the provisions
of the Agreement, and in relation to disputes on the adequacy of
compensation, or whether any responsive action was excessive.

There is provision for notification and consultation before any
action can be taken under either track and there is provision for
nmutually agreed compensation under both tracks.

For purposes of this Chapter:

substantial: means imports from the other party in the range of 5
to 10 percent or less of total imports would normally not be
considered substantial.

Contribute importantly: means an important cause but not the most
important cause of injury from imports.

Surge: means a significant increase in imports over the trend for
a reasonable recent base period for which data are available.
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. ‘ SERVICES

The Parties have agreed to complete a final text that lays out a
set of disciplines covering a large number of services sectors.
Principles of such a text would include national treatment, right
of establishment, right of commercial presence, transparency and
dispute settlement, all of which will apply to future laws and
regulations governing trade and investment in covered sectors.

Both Parties have agreed to include in the services understanding
a provision for addressing future rollbacks in various sectoral
areas on a mutually agreed basis.

The Parties will include sectoral annexes clarifying the application
of the disciplines to architecture, tourism, and enhanced telecom-
punications and computer services. Subject to appropriate legal
review by both parties, a similar annex would be included that
clarifies the application of the agreement to future laws and
regulations in the transportation sectors.

Both Parties have established specific understandings regarding
the temporary entry of business persons and recognized professions
and persons engaged in sales or after-sales service functions.

The Parties have agreed to an annex that would ensure the further
development of an open and competitive enhanced telecommunications
and computer services market Dby incorporating the following
principles: -

aA) Nondiscriminatory access to, and use of, the basic telecommuni-
cations transport services, including: the lease of local and long
distance telephone services; full period flat rate private line
service; dedicated inter-city voice channels; and public data
services for the movement of information including intracorporate
communications; the sharing and reselling of basic telecommunications
services; and the purchase or lease of terminal equipment;

B) Maintenance of existing access for the provision of enhanced
telecommunications services through the use of the telecommunications
transport network and computer services within and across borders
of both Parties; .

C) Assurance that enhanced service providers do not benefit from
unreasonable cross subsidization or other anticompetitive practices
from their related monopoly service providers. Appropriate
safeguards, such as separate accounting records, sufficient
structural separations and disclosure shall be put in place.

The understandings will govern computer services whether or not
conveyed over the telecommunications transport network.

Enhanced telecommunications services are services which are more than
pasic telecommunications services as defined and classified by

5
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measures .0of the regulators of the Parties. Greater precision,
including agreed upon benchmarks, will be included in the definition.

The Parties have agreed to an understanding that recognizes the
importance of developing mutually acceptable professional standards
and the mutual recognition by the respective licensing authorities
of professional architects. This understanding builds on the efforts
of the Royal Architectural Institute of canada and the American
Institute of Architects, who are in the process of recomnending
mutually acceptable standards regarding education, examination,
experience, code of ethics, and professional development. We have
agreed that upon completion of the Associations' work, we will
review the recommendations and encourage adoption of necessary
legal changes Dby the states and provinces leading to mutual
recognition by no later than 1990.
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STANDARDS

The Parties have agreed on a text which would enhance our mutual
rights and obligations under the GATT and the Standards'Code.

At the federal level, neither Party will use standards as a barrier
to trade. Standards and regulations are allowed where their
demonstrable purpose is to protect health and safety, environmental,
national security and consumer interests. However, these measures
must not operate to exclude goods of the other Party that meet these
objectives.

The Parties also agree to harmonize federal standards-related
measures to the greatest extent possible, and to promote harmonization
of private standards.

We will set up a process at the federal level for mutual recognition
of systems for accrediting testing labs, and to provide for accredi-
tation of testing facilities and of certification bodies.

We provide for enhanced transparency in regulatory process with
additional information exchange and a guaranteed 60-day comment
period on proposed regulations. Similar provisions will apply for

state, provincial and private standards activities, but only at a
vbest efforts" level.
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Elements of the Agreement
Tariffs

The United States and Cenada agree that all bilateral tariffs on
goods meeting the rules of origin vill be eliminated. All
dutiadble products are assigned by putual agreement to one o? the
following staging categories for duty elimination: &) irmediate duty
elimination; b) duty elimipation 4n 6 equal anpual stages; OT c)
duty elimination in 10 equal anpual stages.

The United bEtates and Canada agree that the initiel stage of
reduction shall become effective January 1, 1989, for all products,
except that for specialty steel items the 4pitial stage of
reduction shall become effective October 1, 1089, upoxn termination
of the U.S. Bection 201 action on such products.

Both Parties agree that goods meeting the rules of origin and for
vhich the existing tariff rate, 86 defiped in the agreement, is
free shall remain free, with & limited pumber of agreed exoeptions.

The United States agrees that the U.S. duty-free treatment of
vestern red cedar shingles vill be restored upon the termination
of the ourrent U.B. gection 201 action on that product.

The Uniied Etetes end Cenala BgETee ¢hat reductions in rates of
duty shall be younded down to the nexti jower 0.1 percent, OT 0.1
cent as the case may be for virtually 2ll products.

The United Btates and Canada agree that the staged elimination of
the Auty established in the Agreement for any product may be
accelerated upon putual agreement by Canada and the Upnited States
on such acceleration for the particular product.

Canada and the United Etates agree upon & procedure and general
guidelines to ve followed for transleting the schedules of tariff
concessions from the Harmonized System pomenclature in wvhich they
are expressed toO the nomenclature of their respective existing
tariff schedules 4f that sbould become necessary.

Canada and the United States agree upon the tariff regime wvhich
will be applicable to products ipcluded in the Canadian Machiner

Progranm.
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TEMPORARY ENTRY FOR BUSINESS PURPOSES

The Parties have agreed to a Chapter outlining reciprocal undertakings
regarding temporary entry for our citizens into each other's country
for business purposes. These undertakings reflect the special
trading relationship between the Parties and the desirability of
establishing transparent criteria and clear procedures for
facilitating temporary entry, while ensuring border security and
protecting indigenous labor and permanent employment.

The Parties have agreed not to diminish the extent to which

immigration measures in existence at the time of entry into force

of the Agreement provide for temporary entry of business persons
' for purposes specified in the Agreement.

The Parties have agreed to a list of business visitors who are
eligible to enter temporarily under the U.S. Nonimmigrant Class B-
1 and the Canadian Regulation 19(1) without need of prior approval
procedures, petitions or labor certification tests.

The Parties have agreed to a list of professional business persons
who are eligible under a new U.S. section 214(e) of the INA and
the Canadian Regulation 20(5) without need of prior approval
procedures, petitions or labor certification tests.

The Parties have agreed to provide a supplemental visa or equivalent
prior application procedure to give added certainty for temporary
entry of certain traders and investors through use of the U.S. E visa
and the Canadian Regulation 20(5).

The Parties agreed not to require labor certification tests or similar
procedures for temporary entry of intra-company transferees under
U.S. Nonimmigrant Class 1L-1 and the Canadian Regulation 20(5).

The Parties agreed to the establishment of a new consultative

“mechanism to address implementation of the undertakings of this
Chapter, and to allow for further facilitation of temporary entry.

s
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OTHER MEASURES

The Parties have agreed to cooperate in the Uruguay Round of
multilateral trade negotiations and in other international fora to
improve protection of intellectual property.

Canada has agreed to revise its copyright law to provide protection
to the retransmission of copyright programming effective no later
than the entry into force of this Agreement.

Canada has agreed to remove the "print in Canada" requirement for
eligible advertising expenses which can be deducted for income tax
purposes.

Canada has agreed to phase out discriminatory postal rates for
magazines of significant circulation.

The Parties have agreed that on or about March 15, 1988, the
Canada Mortgage and Housing Corporation (CHMC) shall issue its
evaluation of American Plywood Association (APA) trademarked C-D
grade plywood with exterior glue as described in U.sS. Product
Standard PS-1 for Construction and Industrial Plywood for use in
housing financed by CMHC.

The Parties have further agreed that if the CMHC does not grant
approval for the use of C-D grade plywood in CHMC financed housing,
or grants approval only -in part, the CMHC evaluation shall be
revi;ved by an impartial panel of experts mutually agreed by the
Parties.

If the panel of experts does not agree with the CMHC findings or
evaluation, or it has not completed its review by the date of
entry into force of this Agreement, the United States shall be
free to delay its tariff concessions on softwood plywood (4412.19.40
and 4412.99.40) and waferboard, oriented strand board and particle-
board of all species (4410.10.00) pending agreement by the Parties
that the issues have been resolved satisfactorily. Should the
U.S. proceed to delay implementation of these tariff concessions
Canada shall be free to delay its implementation of its tariff
concessions on 4412.19.90, 4410.10.10, and 4410.10.91.

A )~ . /@
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QTHER PROVISIONS

The Parties have agreed that the Free Tradg Agreement does not
impair or prejudice the exercise of any rights or enforcement
measyres arising out of the 1986 Softwood Lumber Memorandum of
Understanding.
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Final

Key Elements of Agreement
on Financial Services

Canada Agrees:

1. Canada agrees that U.S. nationals and U.S. controlied companies will receive treatment
as favorable as persons of Canada with respect to the ability to purchase shares of
Canadian controlled financial institutions.

2. Canada agrees to exempt U.S. bank subsidiaries, individually and collectively, from the
limitations on the total domestic assets of foreign bank subsidiaries in Canada.

3. Canada agrees not 10 use review powers governing the entry of U.S. controlled financial
institutions in a manner inconsistent with the aims of this Agreement.

4. Each party agrees that this agreement shall not be construed as representing the mutual
satisfaction of the parties concerning the treatment of their respective financial
institutions: accordingly, Canada agrees, subject to the U.S.’s commitment to consult
and to liberalize further the rules governing its markets and to extend the benefits of
such liberalization to Canadian controlied financial institutions established under the
laws of the United States. to continue to provide, subject to normal regulatory and
rudential considerations. U.S. controlled financial institutions established under the
aws of Canada with the rights and privileges they now have in the Canadian market as a
result of existing laws, regulations. practices and stated policies of the Canadian
Govemnment.

U.S. Agrees:

i. To the extent that domestic and foreign banks are permitied to engage in the dealin
in. underwritinE,. and purchasing of debt obligations backed by the full faith an
credit of the United States, its states or political subdivisions, the United States
agrees 1o permit domestic and foreign banks to engage in the dealing in. underwriting.
and purchasing of debt obligations backed by the Canadian equivalent of the "full faith
and credit” of Canada. its provinces or political subdivisions.

2. The United States agrees not to adopt or appli" any measure that would accord treatment
less favorable to persons of the other garty than that accorded under Sections S and 8
of the International Banking Act of 1978.

3. The United States agrees to accord Canadian financial institutions the same treatment
as that accorded U.S. financial institutions with respect to amendments to the
Glass-Steagall Act and associated legislation and resulting amendments to regulations
and administrative practices. .

4. Each party agrees that this agreement shall not be construed as representing the mutual
satisfaction of the parties concerning the ftreatment of their respective financial
institutions: accordingly. the U.S. agrees, subject to Canada's commitment to consult
and to liberalize further the rules governing its markets and to extend the benefits of
such liberalization to U.S. controlled financial institutions established under the
laws of Canada. to continue to provide. subject to normal re%ulatory and prudential
considerations. Canadian controlled financial institutions established under the laws
of the United States with the rights and privileges they now have in the U.S. marhet as
a result of existing laws. regulations, practices and stated policies_ of the U.S.
Govemment.

qd03 o
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NATIONAL SECURITY
Nothing in this Agreement shall be construed

. (a) to require any Party to furnish any information the disclosure

of which it considers contrary to its essential security interests;
or

(b) to prevent any Party from taking any action which it considers
necessary for the protection of its essential security interests;

(i) relating to the traffic in arms, ammunition and
implements of war and to such traffic in other goods and
materials as is carried on directly or indirectly for the
purpose of suppling a military establishment;

(ii) taken in time of war or other emergency in international
relations; or

(c) to prevent any Party from taking any action in pursuance of its
obligations under the United Nations Charter for the
maintenance of international peace and security.

N4
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Institutional Provisions
Application

1.  Except as provided in the Annex, the provisions of this Part
shall apply to avoidance or settlement of all disputes respecting the
interpretation or application of this Agreement, unless the Parties
agree jointly to use another procedure in any particular case.

2. Disputes arising under both this Agrecment and the GATT may
be settled in either forum, according to the rules of that forum, at the
request of the complaining Party.

3. Once the dispute settlement provisions of this agreement or any
other applicable international dispute settlement mechanism has been
invoked pursuant to paragraph 2 with respect to any matter, the
procedure invoked shall be used to the exclusion of any other.

The Commission

1.  The Parties hereby establish the Canada-United States Trade
Commission (the Commission) to supervise the proper implementation
of the Agreement, to resolve disputes that may arise over the
interpretation and application of the Agreement, to oversee the further
elaboration of the Agreement, and to consider any other matter that
may affect the operation of the Agreement.

2. The Commission shall be composed of representatives of both
Parties. The principal representative of each Party shall be the cabinet-
level officer or Minister primarily responsible for international trade
matters, or the respective designee of that official. .

3.  Each Party shall preside in altenate years over the Commission,
which shall convene at least once a year in regular session to review the
general functioning of the Agreement. Regular sessions of the
Commission shall be held alternately in the two countries.

4. ‘The Commission may establish and delegate responsibilities to
such subsidiary ad hoc or standing committees or working groups as it
deems necessary and appropriate. The Commission may also draw on

..’.‘(%c ” ( 27 | o ﬂl:ﬁ”l 9 lﬂ
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5. All decisions of thc Commission shall be taken by consensus.

6. The: Commission shall establish its own rules and procedures.

Notification

1.  Each Party shall provide written notice to the other Party of any
proposed or actual legislation, regulation or governmental procedure
or practice that it considers might materially affect the operation of
this Agreement. The notice shall include, whenever appropriate, a

description of the reasons for the proposed or actual measure.

2. The written notice shall be given as far in advance as possible of
the implementation of the measure. If prior notice is not possible, the
Party implementing the measure shall provide written notice to the

other Party as soon as possible after implementation.

3.  Upon request of the other Party, a Party shall promptly provide
information and respond to questions pertaining to any actual or
proposed legislation, regulation, or governmental procedure or
practice, wiiether or not previously notified.

4. The provision of written notice is without prejudice to whether
the measure referred to therein is consistent with the Agreement.

Consultation

1.  Either Party may request consultations regarding any actual or
proposed measure or any other matter which it considers affects the
operation of this Agreement, whether or not the measure or matter has
been notified in accordance with the notification Article. |

2.  The Parties shall make every attempt to arrive at a mutually
satisfactory resolution through consultations under this Article or
other consultative provisions in this Agreement. ‘

3. If the Parties fail to resolve a dispute through consultations
within 30 days of the request for consultations under paragraph 1,

R EN o M{b(ﬂ
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indicate what provisions of the Agreement are considered relevant.
Unless otherwise agreed, the Commission shall convene within ten
days and shall endeavor to resolve the dispute promptly.

4. The Commission xhay call on such technical advisors as it deems
necessary, or on the assistance of a mediator acceptable to both Parties,
in an effort to reach a mutually satisfactory resolution of the matter.

6. Where the Parties agree on a mutually satisfactory resolution as a
result of the procedures provided for in this Article, they shall take
any appropriate measure necessary to implement the agreed resolution
of the matter.

6. The Commission shall refer all disputes under the safeguard
chapter and the Commission may refer any dispute under any other
chapter to binding arbitration on such terms and in accordance with
such procedures as the Commission may adopt. If a Party or its
subdivisions fails to implement in a timely fashion the findings of a
binding arbitration panel regarding its measure or measures and the
Parties are unable to agree on appropriate compensation, then the
other Party shall have the right to suspend the application of equivalent
benefits of the Agreement to the non-complying Party.

Dispute Settlement

1. a) Except as provided in the Annex to this Part, the provisions of
this Article shall apply whenever a dispute arises concemning the
interpretation or application of this Agreement, or whenever a
Party considers that an actual or proposed measure of the other
Party or its political subdivisions is or would be inconsistent
with the obligations of the Agreement. .

b) If a dispute has been referred to the Commission undet Article V
and has not been resolved within a period of 30 days after such
referral, or within such other period as the Commission has
agreed upon, the Commission, upon request of either Party,
shall establish a panel of experts to consider the matter.

/- |
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shall be citizens of Canada and at Jeast two citizens oI tn¢ uniica
States. Within fifteen days of establishment of the panel, each
Party, in consultation with the other Party, shall choose two
meémbers of the panel and the Commission shall endeavor to
agree on the fifth. If the Commission is unable to agree on the
fifth panelist within such period, then, at the request of either
Party, the four appointed panelists shall decide on the fifth
panelist within 30 days of establishment of the panel. If no
agreement is possible, the fifth panelist will be selected by lot
from the roster.

b)The Commission shall develop and maintain a roster of
individuals who are willing and able to serve as panelists in
individual disputes. Wherever possible, and consistent with the
nature of the dispute, panelists shall be chosen from this roster.
In all cases, panelists shall be chosen strictly on the basis of
objectivity, reliability, sound judgment, and, where
appropriate, expertise in the particular areas or areas under
consideration. Panelists shall not be affiliated with, or take
instructions from either Party.

c)The panel shall establish its own rules of procedure, unless the
Commission has agreed otherwise. The procedures shall assure
a right to at Jeast one hearing before the panel, as well as the
opportunity to provide written submissions and rebuttal
arguments. The proceedings of the panel shall be confidential.
Unless otherwise agreed by the Parties, the Panel shall base its
decision on the arguments and submissions of the Parties.

3.  Unless the Parties otherwise agree, the panel shall, within three
months after its chairman is appointed, present to the Parties an initial
report containing findings of fact, and its determination as to whether
the measure or measures at issue are of would be inconsistent with the
obligations of the Agreement and its recommendations, if any, for
resolution of the dispute. If requested by either Party at the time of
establishment of the panel, the panel shall also present findings as to the
degree of adverse trade effect on the other party of any measure or
measures found not in conformity with the obligations of the

-RDP89B00224R000602040005-0
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matters.not unanimously agreed among the panel.

4. Within 14 days of issuance of the initial report of the panel, a
Party disagreeing in whole or in part with the report of the panel shall
present a writien statement of its objections and the rationale for those
objections to the Commission and the panel. In suchanevent, the panel
on its own motion or at the request of the Commission or either Party
may request the views of both Parties and reconsider its report, make
any further examination that it deems appropriate and issue a final
report, along with dissenting or concurring opinions, within 30 days
of issuance of the initial report.

5. Unless the Commission agrees otherwise, the final report of the
panel shall be published along with any separate opinions by panel
members, and any written views that either Party desires to be
published.

6.  Upon receipt of the final report of the panel, the Commission
shall agree on a resolution of the dispute, which normally shall
conform with the findings of the panel. Whenever possible, the
solution shall be non-implementation or removal of a measure not
conforming with the Agreement or, failing such a solution,
compensation to the affected Party.

7.  If the Commission has not reached agreement on a mutually
satisfactory resolution within one month of receiving the final report
of the panel (or such other date as the Commission may decide), and a
Party considers that its fundamental rights under the Agreement are or
would be impaired by the implementation or maintenance of the
measure or measures of the other Party, the first Party shall be free to
suspend the application to the other Party of benefits of equivalent
effect until such time as the Parties have reached agreerhent on a
resolution of the dispute. | .

Rcferfals of Matters From Judicial .
or Administrative Proceedings

1.  Inthe event an issue of interpretation of the Agreement arises in
any domestic judicial or administrative proceeding of a Party which

| | ¢
.
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Litor vom oonsiders would merit intervention by a Party, or 11 a
court or administrative body solicits the views of either or both
Parties, the Parties shall endeavor to arrive at an agreed position on the
proper interpretation of the applicable provisions, if any, of the
Agreement. :

2. ‘The Party in whose territory the court or administrative body is
Jocated shall submit any agreed interpretation to the court or adminis-
trative body in accordance with the rules of that forum. If the Parties
are unable to reach agreement on the proper interpretation of .the
provision of the Agreement at issue, either Party may submit its own
views to the court or administrative body in accordance with the rules

of that forum.
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. Annex
Application
AD/CVD
Financial Services
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STANDSTILL

Both Parties recognize that this agreement is subject to domestic
approval on both sides. Accordingly both Parties unde.rstand the need
to exercise their discretion in the period prior to entry into force so as
not to jeopardize the approval process or undermine the spirit and
mutual benefits of the Free Trade Agreement.

T ol
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Arficle : Extent of Obligations
| Parties to this Agreement shall ensure that all necessary
mcasugcam taken in orde.lg to give effect to its provisions, including

their observance, except as specifically provided elsewhere in this
Agreement, by state, provincial and local governments.
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THE WHITE HOUSE { _87-4481X
WASHINGTON e

CABINET AFFAIRS STAFFING MEMORANDUM

Date: Oct. 5, 1987 Number: 490,699 Due By:

Subject: Economic Policy Council Meeting -- Monday, October 5, 1987

- Roosével-t Room -- 2:00 p.m.
Action (2 ¢) Action FYi
ALL CABINET MEMBERS Q 0 CEA = O
. . CEQ a O
Vice President
State % 8 ostP 0 a
Treasury [Q/ O 0 U
Defense v a Q O
Justice v d g 0 0
Interior a O a O
Agficultufe m/ D .........................................................................................
f:bn;:\erce g/ 8 Carlucci = O
HHS : O 0 Cribb = O
HUD D 0O Bauer ] H D
Transportation Q/ 0 Dawson (For WH Staffing) Er O
Energy v 0O s g
Education a a O g
Chief of Staff . O . 0
oms & 0O a a
UN 0 O a a
usm W D .........................................................................................
S— e Executive Secretary for:
0 DPC a o
O EPC M a
a a a
a a a
0 a9
a a 4

REMARKS: The Economic Policy Council will meet on Monday, October 5, 1987
at 2:00 p.m. in the Roosevelt Room. . The agenda and
background materials are attached for your review.

RETURN TO:
2{ Nan_cy J. Risque [JAssociate Director
Cabinet Secretary Office of Cabinet Affairs
456-2823 456-2800
(Ground Floor, West Wing) (Room 23S, OEOB)
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THE WHITE HOUSE

WASHINGTON

October 5, 1987

MEMORANDUM FOR THE ECONOMIC POLICY COUNCIL
FROM: EUGENE J. McCALLISTER EX!{

SUBJECT: Agenda and Paper for the October 5 Meeting

The agenda and paper for the October 5 meeting of the Economic
Policy Council are attached. The meeting is scheduled for 2:00
p.m. in the Roosevelt Room.

The single agenda item will be a discussion of the Free Trade

Agreement with Canada negotiated over the weekend. A summary of
the agreement is attached.

attachment
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ECONOMIC POLICY COUNCIL

October 5, 1987

2:00 p.m,

Roosevelt Room

AGENDA

1. Free Trade Agreement with Canada
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OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE
EXECUTIVE OFFICE OF THE PRESIDENT

WASHINGTON
20508

October 4, 1987

Y OF THE AGREEME

TARIFFS

The primary objective of the FTA is the eventual elimination of
tariff and non-tariff trade barriers. The agreement will eliminate
bilateral tariffs within 10 years, beginning January 1, 1989.
Products have been assigned to one of three categories for
purposes of eliminating duties: (1) immediate, (2) five-years (20
percent per year), and (3) ten-years (10 percent per year). In
addition, an accelerator clause is included which will permit
industries to request faster tariff staging on commodities,
subject to mutual agreement on each side of the border.

AGRICULTURE

In a period of increasing protectionist pressure, the two countries
have been able to agree to a number of liberalizing policies for
agricultural trade. The two sides have agreed to a comprehensive
package that will eliminate all agricultural tariffs within 10
years. The agreement provides more access to the Canadian market
for U.S. horticultural products; conditionally eliminates the
Canadian import licenses for U.S. wheat, barley, oats and grain
products; and liberalizes the Canadian import quotas for poultry,
poultry products and eggs. Also, the agreement removes the
Canadian transportation subsidies that are paid under the Western
Grain Transportation Act for products moving through western
Canadian ports to U.S. markets. The two countries will exempt
each other from their respective meat import laws. Both sides
agreed that their primary goal with respect to agricultural
subsidies is to achieve, on a global basis, the elimination of
all subsidies which distort agricultural trade and agreed to work
together to achieve this goal, including working together through
the negotiations of the Uruguay Round.

ALCOHOLIC BEVERAGES

U.S. wine and distilled spirits industries have been restricted
in access to the Canadian market because of Canada's discriminatory
practices affecting the pricing, distribution and sale of these
products. Under this agreement U.S. producers will be able to
compete in the Canadian market on a more equal footing. In
particular, Canada's discriminatory pricing system will be phased
out to eliminate the protectionist aspect. U.S. producers will
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elso gain inoreused access to the distribution and marketing
networks.

ENERGY

Free and open energy trade is an essential component of the FTA
because it enhances the energy security and increases the industrial
competitiveness of both countries. There is broad agreement to
assure the freest possible bilateral trade in emnergy, including
nondiscriminatory access for the United States to Canadian energy
supplies and secure market access for Canadian energy exports to
the United States, based on several provisions.

Both sides have agreed to prohibit restrictions on imports or
exports, l1including guantitative restrictions, taxes, minimunm
import or export price requirements or any other equivalent
measure, subject to very limited exceptions. They will consult
on energy regulatory actions which would directly result in
discrimination inconsistent with the principles of the FTA.

With respect to existing measures, Canada has agreed to eliminate
several practices which discriminate against energy exports to
the U.S5., and the U.S. has agreed to eliminate various import
restrictions and to allow Canada access to oil from Alaska’'s
North Slope, subject to certain conditionms.

AUTCMOTIVE INDUSTRY

To enhance and strengthen the competitiveness of the North
American automobile industry -- representing over omne-third and
$46 billion of our bilateral trade -- the agreement provides for:

o the immediate elimination of Canada’'s export based duty
remission program (tariff subsidies linked to export performance
and/or local production) and the phased elimination of local
production based schemes, all of which distort trade and
investment patterans;

o the elimination of all tariffs over 6-10 years;
o the elimination of the Canadian embargo on used Cars;

o & new 50 percent North American (U.S. and Canada) rule of
origin based on direct cost of manufacturing, to stimulate
increased use of U.S. and Canadian automotive parts and
materials; and

o retention of Auto Paot benefits for current participants
only (mainly Chrysler, Pord and General Motors), to ensure
that no new firms may receive Pact or Pact-like benefits,
such as duty free access to parts or vehicles from Third
countries.

The agreement also provides for creation of a Blue Ribbon Panel
to assess the state of the North American automotive industry and
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to propose publioc policy measures and private initiatives to
improve its competitiveness in domestic and foreign markets.

SERVICES

It is important to assure that an FTA provides an open, competitive
market for trade in services as well as trade in goods. The
agreement establishes the very first international understanding
0f a comprehensive nature over the services industries under
vhich each side will provide treatment to each other’'s citizens
that is no less favorable than that granted to its own citizens
with respect to all new measures affecting services. It provides
the right of establishment, the right to cross-border sales,
disciplines on public monopolies and a binding dispute settlement
mechanism. In addition, the agreement provides separate undertakings
covering enhanced telecommunications and computer services,
tourism, and architects, as well as an annex clarifying the Code’s
specific applicability to the transportation sectors. The
provision of basic telecommunications services, such as long
distance telephone services, is not covered by the FTA.

FINANCIAL SERVICES

¥ith the growing interdependence of the international economy,
liberalization and internationalization of financial markets have
become an important commercial issue. Under the agreement, both
nations undertaie to elimimate discrimination and improve access
and ocompetitive opportunities for financial institutions of the
other party consistent with prudential and regulatory requirements.

INVESTMENT

An open investment climate is an important element of a free
trade arrangement to prevent trade distortions and protect the
interests of U.S. investors. Under this agreement, investments
will be granted national treatment, with limited grandfathering
of existing restrictions by both countries. Under this agreement,
Canada commits to make permanent its recent policy of not screening
new business investments and it agrees to reduce screening of
direct acquisitions significantly. Soreening of indirect
acquisitions, forced divestitures, and imposition of minimum
Canadian equity requirements all will cease. The agreement
achieves major progress in ending the imposition, of performance
requirements on U.S. investors and on third-country investors
wvhen U.S. trade interests would be affected. It provides for
fair standards for expropriation and compensation as well as for
free transfers of profits and other remittances.

INTELLECTUAL PROPERTY
Protection of intellectual property is a major necessity in
modern economies where oreativity and inventiveness advances

industrial, social and cultural development. The two sides
elready provide strong protection in most areas of intellectual
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property. The two sides a?reed to resolve long standing trade
irritantgs in broadcasting (Canade will protect satellite re-
transmissions) and to make progress towards establishing adequate
and effective protection of pharmaceuticals in Canada by liberalizing
compulsory licensing provisions. The parties will work to make
their laws more fully compatible and will pursue vigorously
efforts in the Uruguay Round of multilateral trade negotiations
to strengthen and update rules on protection of intellectual
property.

CULTURE

The U.S. recognizes the importance to Canada of maintaining its
cultural identity. At the same time however, the U.S. wants to
ensure that Canadian ocultural policies do not constitute a
discriminatory and unnecessary barrier to U.S. trade. Recognizing
Canadian sensitivities, the U.S8. has agreed that certain cultural
areas are not subject to the specifioc provisions of the agreement.
For its part, Canada has agreed that cultural measures it takes
will not impair the benefits the U.S. would otherwise expect from
the provisions of the agreement. 1In addition, Canada has agreed
to alter a number of practices that discriminate against the U.S.
including differential postal rates for U.S. periodicals and
elimination of tariffs on printed material and recordings.

CUSTOMS

Elimination of tariffs in an FTA creates the potential for
products of third countries to be shipped through one of the FTA
parties, with little or no processing performed there, to avoid
the tariffs of the other FTA party. The agreement provides rules
of origin which will prevent such products from obtaining the
benefits of PTA tariff elimination. Both sides also agreed to
other provisions to ensure that duty drawback, foreign trade
zones duty waivers, and other such programs are not used as a
conduit for third countries to avoid U.S. tariffs. In additionm,
the U.S5. ocustom’'s user fee will be phased out for Canada.

GOVERNMENT PROCUREMENT

Restriotive buying practices of national governments can distort
trade flows. Under the agreement, the U.S5. and Canada will
eliminate many "buy national” restrictions by’ lowering from
$171,000 to $25,000 the threshold at which open and competitive
procedures, as set out by the GATT Government Procurement Code,
must be followed. When the FTA is implemented, all procurements
over $25,000 made by entities covered by the Code will be open to

suppliers of Canadian and U.S. products on a non-discriminatory
basis.

PERSONNEL MOVEMENTS

The special trading relationship created by the FTA made it
desirable to establish clear procedures to facilitate temporary
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entry for business travellers. Both countries have agreed to ensure
easier border crossing for such persons, including both traders
and investors. The agreement also includes special procedures
for frequent travellers and those needing to stay for protracted
periods, while ensuring border security and protecting indigenous
labor and permanent employment.

GENERAL ELIMINATION OF IMPORT AND EXPORT RESTRICTIONS

Quantitative restrictions and other similar restrictions often
distort trade flows. The elimination of such barriers is essential
to an effective FTA. The U.S. and Canada have agreed to remove
immediately, or by a timetable, virtually all existing import and
export restrictions to trade, and both countries have agreed not
to enter into any new import or export restrictions except in
accordance with the GATT, or as otherwise permitted in the
FTA.

STANDARDS

In an FTA, rules are necessary to prevent product standards from
being used as a barrier to trade. The agreement allows for standards
and regulations, and establishes mechanisms to ensure that these
measures do not operate to exclude goods of the other party. The
agreement looks to harmonize federal standards-related measures
in both countries. Purther, product testing facilities and
certification bodies need not be located in the other country in
order. to receive accreditation there. Also agreed was a procedure
to resolve longstanding issues related to plywood product standards.

IMPORT SAFEGUARDS

U.S. lav and GATT rules allow measures to temporarily "safeguard”
industries injured by import competition. The FTA establishes
special rules that preserve the objectives of the FTA without
unduly diminishing the rights of U.S. wvorkers and industries to
obtain import relief. If FTA duty reductions cause injury, the
pre-agreement duty (or ourrent MFN rate) may be reinstated.
Section 201 import relief will still be available to industries
injured by global imports except that each side will exclude the
other from such other global safeguard actions unless its imports
are substantial and are found to "contribute importantly"” to the
injury. However, if excluded initially, a subsequent import surge
could lead to inclusion.

DISPUTE SETTLEMENT

A mechanism by which both countries can settle disputes is
central to an FTA. The agreement sets up & strong and expeditious
dispute settlement mechanism. Disputes not resolved in consultations
will be automatically referred to arbitration panels, composed of
neutral, independent experts in the particular matter under
dispute. In all but the most exceptional oircumstances, the
parties will agree on a settlement based on the panel
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recommendations. A party taking action inconsistent with the
panel recommendation or other agreed solution will have to
Justify its action and will risk countermeasures by the other
party. )

SUBSIDIES AND DUMPING

The treatment of unfair trade remedies was one of the most
sensitive and contentious issues in the negotiations. Both
parties have agreed to retain existing national laws and procedures
dealing with subsidies and dumping. The U.S. anti-dumping law

-- defined as U.S. statutes, legislative history, regulatioms,
administrative practice, and court decisions -- will remain
intact and unchanged. Hence, U.S. petitioners will retain all
their rights under existing U.S. law, just as Canadian industries
will keep their rights under Canadian law.

Both parties agreed, however, that national antidumping and
countervailing duty decisions may be appealed to bi-national
dispute settlement panels. These panels will be selected from
rosters of fair and impartial Canadian and American experts. The
dispute settlement procedure will replace review by the courts.
The panels will review decisions by U.S. and Canadian authorities
to ensure that the lews of each country have been faithfully and
correctly applied. The panels will apply existing standards of
judicial review in the law of the importing country. Accordingly,
in the United Stetes, decisions of the Commerce Department and the
ITC can be overturned only if they are not supported by substantial
evidence or are otherwise not in accordance with U.S5. law.
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